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“Nursing and professional standards in a complex health care environment”

Margaret J. Bennett.

Setting one of his cartoons in a tribunal room, Leunig has the members of the bench telling a poor blushing person  

The tribunal has examined your joke with a fine tooth comb and is pleased to report that it has been deemed fit for telling in a public place – no racism, no sexism, it is environmentally responsible, does not denigrate old people or animals and does nor violate the equal opportunities code. We have also found that it is not particularly funny, so we recommend that you go away and work on that.

Sometimes, such is the complexity of our times that the real purpose becomes lost. A joke is meant to be funny. 

The purpose of this conference is to focus on complaints as a means to improve the quality of our health service.  But does the system sometimes become so complex that it misses the main point of its being? Does the complexity inhibit our ability to “get better together”? The health care environment is complex and ensuring professional standards in such a milieu creates a challenge. 

Complaints about nurses are relatively few, with around 70 being investigated each year from a pool of 70,000 registered nurses. (Other complaints, in the vicinity of around 30, do not get to formal investigation. After discussion with the Board, some are dealt with at the health care facility or do not proceed.)  

Around half of the investigated complaints in 2000 related to fitness to practice, equally for drug and alcohol dependence (26%) and health – both mental and physical (23%). The other half consisted of professional conduct matters, mainly incompetent practice, including drug errors and misappropriations, (24%) and physical and verbal abuse (13%). The non-practice areas of sexual misconduct and theft and fraud are steady, but small (9% and 4% respectively).

 Almost three-quarters of the complaints came from employers/directors of nursing in the acute care and aged care facilities. A small numbers of complaints originate from Medical Practitioners, the Nurse or Legal Representative and Consumers. Only one complaint each came from the Health Services Commissioner, Coroner, Police and other. 

Health and conduct complaints are dealt with under separate sections of the Act and my focus today will be on professional conduct complaints only. Many of these complaints end up with a decision for no further action, some go to an informal hearing, and between 23% and 44% end up in a formal hearing. The Board also has the power to immediately suspend the practice of the nurse pending a formal hearing if it considers that the nurse is a risk to public safety although it does this rarely for the conduct area. It is more common in health matters. 

From a formal hearing a finding of unprofessional conduct may emerge and this may result in interference with the nurse’s registration. 

It is on unprofessional conduct that I am going to concentrate, for it is this aspect that raises issues of standards in complex health care environments for nurses. It is here that the complexity may detract from the main purpose of dealing with complaints. 

According to the Act “unprofessional conduct ” means 

(a) Professional conduct which is of a lesser standard than that which the public might reasonable expect of a registered nurse 

  (b) Professional misconduct; or

  (c) a finding of guilt of –

(i) an indictable offence in Victoria or an equivalent offence in another  jurisdiction

(ii) an offence where the nurse’s ability to continue to practise as a registered nurse is likely to be affected because of a finding of guilt or where it is not in the public interest to allow the nurse to continue to practice because of the finding of guilt

                                                    S 3(1) (a) Nurses Act 1993

STANDARDS
How does one determine what are lesser standards than that which the public might reasonably expect of a registered nurse?  I think that the public would expect the profession to have established its own standards of conduct to ensure public safety. They therefore expect their nurses to be competent. Are there standards for competency?

Competency Standards

Nursing has nationally agreed standards of competency for the beginning practitioner and a small number of competencies or standards for specialist practitioners. Where these are violated, there is a clear guide for the labeling of conduct as  “ unprofessional “ in terms of lesser standard expected by the public.  For example one of these standards relates to respecting the dignity of the client at all times. One of our hearings involved an allegation of  “conveyer belt showering” in a nursing home facility. In this instance, nurses were showering more than one resident at a time and the residents were therefore in various stages of undress in the shower room, with little attempt to conceal them from each other. This was clearly a violation of competency standards.  However, this case was not simple, as the nurses did not admit to their actions nor were they permitted to speak to the Panel during the hearing. The Panel had to form its own opinion after listening to many witnesses, in this instance, nurses, a cleaner and relatives of the residents as well as the nurses’ counsel. In addition, the Panel had to view the showering area, and sort out numerous rosters in relation to whom was on duty with whom. Despite the complexity, on the balance of probabilities, the nurses were found to have engaged in unprofessional behaviour. They had not upheld the dignity of the residents in their care. 

Codes
 However, competency standards do not cover all aspects of professional conduct. In addition to these, nursing has three Codes of Conduct. Codes usually consist of broad statements that provide a guide for the nurse in professional conduct. The Codes used in Victoria are – Professional Conduct for Nurses in Australia, Ethics for Nurses in Australia and Practice for Midwives in Victoria. 

Statements within these codes can be used as a measure of standards for practice. For example “provide safe and competent nursing care” is a statement in the Code of Professional Conduct.  The public does not expect to suffer from physical or verbal abuse or to receive unsafe nursing care. To help with the application of these broad standards, the Codes have explanatory statements. One such explanation indicates that each nurse has a responsibility to maintain competence necessary for current practice and not to practice outside the scope of practice determined by the individual’s “education, knowledge, competency and extent of practice”  (Code of Professional Conduct for nurses in Australia ANCI, 1995, p 6). 

In order to be able to measure a nurse against this standard and its explanation, the Panel needs to finds out what the nurse knows in relation to contemporary practice. In 1999 and 2000 there were a number of formal hearings relating to either physical or verbal abuse of the elderly. Underlying these cases was a theme where nurses had not kept their practice up-to-date with current trends. The number of residents with dementia in the Nursing Homes has increased over more recent years and it has been recognized that nurses must develop strategies to enable them to handle such residents, especially those who are aggressive.  Thus education sessions and study days were arranged for nurses to learn these strategies. In order to determine if the nurse’s knowledge was current, Panels were asking the nurses to give their understanding of the changes that had occurred in the aged care sector over the past five years. The answer to this question was informative for, more often than not, it indicated the paucity of up-to-date knowledge as a contributing factor to the physical and verbal abuse.  However, one defending counsel decided to counter this approach and asked the nurses our question. The nurses then answered the question, as it should have been answered. We had to rethink our strategy to elicit this information in a meaningful way.  In addition, the ability of the Panel to find out what the nurse really knows is made more difficult where counsel does not allow the nurse to speak.  Thus, even with clear codes, strategies may be introduced that add complexity to the matter under consideration. 

Guidelines

The Codes, in some instances may be too broad to allow measurement. This is particularly so in relation to the contentious area of the boundaries between professional and personal behaviour, and in particular sexual relationships between a nurse and a client. The Code of Professional Conduct states

Promote and preserve the trust that is inherent in the privileged relationship between nurses and their…. clients with respect to ….their person.

               (Code of Professional Conduct for Nurses in Australia, 1995, p.8)

The public has a right to expect that the therapeutic relationship is a safe one at all times. Clients, especially those, who are mentally ill, may be vulnerable because of the balance of power in a professional relationship.  

Where an exploitative or abusive sexual relationship has commenced whilst the client was an in-patient, there is no doubt as to transgression of these boundaries, irrespective of who initiated the relationship. In some of the cases before the Board, such relationships have had unfortunate outcomes in that either the client or the nurse has attempted suicide, thus underscoring the complexity of such conduct. 

When does a client ceases to be a client? In relation to a physical condition, for example, a broken leg, once a person is discharged from the health service, a power relationship no longer exists and that person cannot be considered to be vulnerable to a nurse.  

 However, the situation is different for the client with a mental health condition, as their decision-making ability and judgment may be impaired, and they are therefore vulnerable in relationships.  There are three views about when a mental health client ceases to be a client. Firstly, never. The argument goes that mentally ill clients, although discharged from in-patient care, nonetheless remain a client of the service. Thus, no matter how long after discharge, a sexual relationship can be seen as a crossing of the boundaries 

Secondly, there is a current unwritten standard by some psychiatric nurses that if a person has been discharged for an arbitrary time, say two years, then it is o.k. to start a relationship. The basis for the two years is fiat rather than evidence.  

The third view is that once discharged from the nurses’ direct care, it is o.k. to start a relationship. There is no support in the literature for the latter two views. 

Given that the Codes are too broad to guide conduct in this area we are currently developing a set of guidelines for professional/personal boundaries that are being assessed by relevant stakeholders.  These guidelines state clearly that any sexual relationship between a current client and a nurse is unprofessional behaviour. It further defines former client and suggests that each allegation of transgression of the boundaries be considered on a case by case basis. It gives a set of guides as to the conditions under which the behaviour would be considered unprofessional conduct for a former client. 

However, even these guidelines may not apply to each specific case. What of the vulnerability of the nurse? Is the situation the same in small towns where everyone knows everyone else as it is in the city? How long after the event should unprofessional conduct be examined? We have a case on record where a victim of sexual abuse by a nurse, did not come to grips with it until 15 years after. Because of our responsibilities to the complainant and her mental health, the case was heard and a finding of unprofessional conduct emerged.  This is unusual, but underscores the fact that there are always two parties to a complaint.

Legal opinion

There are those, including the ANF (Nurses’ Union) who consider that anything outside the practice area should not be the subject of unprofessional conduct. This relates not only to sexual misconduct, but fraud and theft. This issue was tested before the Supreme Court of Victoria (Judge Ashley) following an appeal to VCAT by Domberg. The case in question was of theft by a nurse who was convicted at the Magistrate’s court of 31 offences relating to receipt of Social Security benefits. The Panel determined unprofessional behavior on the grounds of part c of the definition that it was not in the public interest to allow the nurse to continue to practice because of the findings of guilt. At the VCAT appeal, the Tribunal made a relationship between protection of the public and maintenance of standards (p 7) when it stated that “ the nursing profession has a high reputation for ethics and honesty” (p.7).  Two nurses were called as expert witnesses for the NBV. One indicated that a nurse’s dishonesty eroded the public trust in the profession as a whole. The other stated that trust and trustworthiness were fundamental to the professional practice of nursing not just in terms of its good reputation, but the ability of nurses to deliver therapeutically effective care (p 7). A witness for the ANF gave a counter view. However, the Tribunal agreed with the expert witnesses and concluded that there was a risk that public confidence could be damaged. Judge Ashley gave his legal opinion and indicated that the Tribunal’s conclusion did not depend upon it finding the particular nurse was a threat to the public. The determination to suspend the nurse was “apt” to protect the public and to reinforce within the nursing profession generally the need for maintenance of high standards of ethics, honesty and trustworthiness (p8). Thus, the suspension of an individual nurse may not in itself mean that the nurse is a threat to public safety, rather that the act undermines public confidence in the profession as a whole.  This therefore extends the notion of protection of the public to a reminder to the profession itself as to what the public expects of its nurses.  Such legal opinion reinforces the public expectation that nursing is a moral/ethical profession. 

Another area of legal opinion relates to the definition of unprofessional conduct of a serious nature.  (s 48 (1 a).  It is this latter issue that separates the formal from the informal hearing. Informal hearings are held into unprofessional conduct not of a serious nature, and the range of penalties that can be determined are counselling, reprimand and caution and in an amendment of the act to be proclaimed in November 2001, education.  A formal hearing is to establish whether the nurse did or did not engage in unprofessional behaviour of a serious nature. The range of penalties is more extensive and in addition to those of the informal hearing includes the imposition of conditions, limitations and restrictions on registration, fine, suspension and cancellation of registration.

The Act does not define  “serious” nor do standards, codes or guidelines. 

The Hon Justice Kellam, in a VCAT appeal by Parr, determined that the issue of whether a nurse engaged in unprofessional conduct of a serious mater must depend on the facts of each case, a situation already accepted in practice by the Panels. He attempted to define serious and indicated that  

…. such conduct would not be serious if it were trivial, or of momentary effect only at the time of the commission or omission  by which the conduct was so defined. It must be a departure, in a substantial manner, from the standards which might reasonably be expected of a registered nurse The departure from such standards must be blameworthy and deserving of more than passing censure

                                                   (Parr vs. Nurses Board of Victoria, 1998)

When is serious not trivial? Take errors in medication administration. Is it serious when a nurse has not met basic competencies in this area and the error was due to incorrect calculation. This is a clear violation of competency standards and is of a lesser standard than expected by the public. However, if there is no permanent damage to the client is it still of a serious nature? Is it blameworthy and deserving of more than passing censure? If it is a repeated event is it serious, even where no harm occurred to the patient?  On the other hand, if an error is made, that was not a result of lack of knowledge and skill, but rather an accident, due, perhaps to pressure of work, is this serious? However, if the client dies does it become serious?  As Justice Kellman says, it does depend on the circumstances of the case. However, parameters such as not trivial, of momentary effect, substantial departure from standards and blameworthy, do not fit all cases and can only be used as a guide. Legal opinion and layperson interpretation may differ, thus adding more complexity to the application of standards. 

Expert opinion
In addition to legal opinion, there is also expert opinion.

As an example of this I refer to the recommendations made to the Board by a professor of nursing ethics – Megan-Jane Johnstone.   From her examination of cases of ethical misconduct both in Australia and overseas, she has suggested that there are six categories that Panels could apply in hearings. She suggests that the notion of ethical misconduct can be defined clearly into three categories – unethical conduct (moral turpitude/moral delinquency), moral incompetence and moral impairment. Further, that those breaches of agreed ethical standards not fitting ethical misconduct be categorized as non-compliance, either simple, conscientious or coerced. Thus the Panels could use six distinguishable categories and tailor determinations to the relevant categories.

In essence, then, for Panels to determine if a nurse has or has not engaged in unprofessional conduct of a serious nature, the standards, codes and guides developed by the profession. Can be used.  In addition there is both legal and expert opinion. However, these do not apply to all cases, and each case must be considered on its own merits. In some cases one or more of these areas of guidance may be in conflict. In addition, they may not cover the case being heard, and while precedence might give some general directions, for many of the cases heard by Panels, there is no clear-cut direction for the decision of unprofessional conduct of a serious nature. The Panel must rely on its own common sense and understanding of what is common practice.
So too on the determining of penalties appropriate to the seriousness of the unprofessional behaviour. Clearly the public is protected where a nurse has his/her registration either cancelled or suspended for a given period or has conditions, limitations and restrictions put on practice.  However, there is another important role for the Board and that is to try and rehabilitate the nurse so that s/he is no longer a public risk, and as a result of the experience becomes a better, and more sensitive nurse. The penalty applied must consider both these factors in the particular circumstances that apply in each case. This may mean that, for what appears to be the same unprofessional conduct, different penalties are applied.  In the case of the “conveyer belt showering” two of the nurses were suspended, but information and testimony before the Panel showed clearly that two other nurses had realized their errors and had improved in a new environment and were no longer a threat to the public. These latter two nurses received a fine, counselling and education and a requirement for satisfactory performance assessments at specified times. 

In summary, there is no doubt that the majority of nurses are safe and competent practitioners and that the profession as a whole is recognized for its high ethical standards. However, there is always a small element that may bring discredit to the profession as a whole. These people need to be identified and where public safety is at risk to be removed from the profession until the person is safe to practice again. This is the main reason for dealing with complaints about nurses. 

I would like to suggest a few pointers that might enhance the “getting better” aspect.

Firstly there is no doubt that we need more standards, codes and guidelines to assist us.  These need to be not only discipline specific, but also multidisciplinary. All the health service areas have some problem areas in common – after all our Acts are similar. We need to share with and learn from each other, locally, nationally and internationally. There could be considerable strength in multidisciplinary standards, codes and guidelines. 

Secondly, we need to be more proactive in the profession in elation to the small minority about whom complaints are made.  This may involve changing the image of the Boards to a more positive one in relation to communication, education and prevention. This can be done not only through written communication, and education, but also visits to health care facilities to discuss conduct and health matters. The end result may be an increase in genuine complaints as more members of the profession accept this responsibility and also prevention of the occurrence of some unprofessional conduct.

This proaction needs to extend to the public. They need to be more informed about their right to expect safe and competent nursing care from nurses who are qualified and up-to date with professional practice. The NBV has recently been addressing this through a publicity campaign aimed at the public, but it has caused a negative reaction from some nurses. It is therefore essential that both sides of the balance – the public and the profession - be taken into account in an awareness raising campaign.  It is, after all, our main responsibility to protect the public, but the public needs to be aware of our role.

Boards are in a position to know where the trouble spots are in professional conduct and in fitness to practice. In addition to preventative strategies, boards can also consider support mechanisms for those who have been found to engage in unprofessional conduct. One suggestion that has come to the Board relates to the establishment of a Nurse Ethics Support Program for voluntary use by nurses who have breached the ethical/moral standards of the profession and /or have been found to engage in ethical unprofessional misconduct. This would provide the NBV with a way of facilitating the rehabilitation of the nurse with both education, support and counselling.  This is an interesting role for boards who are commitment to ensuring that nurses can be returned to the workforce without public risk and to prevent further incidents of such behaviour.  Such suggestion about ethics could be considered on other areas of unprofessional behaviour. 

Other areas that would require legislative change relate to firstly the ability to use mediation and conciliation, rather than proceeding to a hearing.  I have implied above, that sometimes the legal processes may increase the complexity, in particular the strategies sometimes used by counsel, the ever-changing parade of different counsel and sometimes, legal opinion. Is there a way in which some form of less formal process could occur. Under the current Acts this is difficult, but perhaps now is the time to consider it. The public could be protected and the nurse rehabilitated with less traumatic processes and the complainant satisfied.

 I also have a question about the composition of the panels. The Act states that there should be at least three Board members, one of whom is a lawyer and one a member of the profession. Preferably the third should be a member of the public and with this composition, the balance, in my opinion, is right. Expert members can also be appointed if necessary. This situation is not reflected in all states in Australia: some separate the Panel from the Board. There are arguments both for and against this position, and I will not reiterate them here. However, is it in the best interests of the nurse if the Board membership changes frequently? Currently the NBV had nine of its 12 members changed at the last round of appointments. This is perhaps unusual, and hopefully will not occur again. However, it has raised questions about the best way to ensure an on-going, consistent approach by Panels, especially in the complexity of the environment and the scarcity of clear standards in all areas being considered. 

In conclusion, the complaints received about nurses in Victoria are very small. If nursing is to get better, then the number needs to increase. It is through such complaints that the public is protected and at the same time nurses are rehabilitated to be returned to the workforce without public risk and as better practitioners.  I have outlined the process for unprofessional conduct and dwelt on the complexity of the final stage of the process, namely the formal hearing. 

The hearing is there to establish the facts of each case, and where the truth lies, according to the test of probabilities.  There are no hard and fast rules that apply to every case. Each case is complex – made more so by factors such as conflicting testimony, changing personnel, not only the Panel, but also the nurses’ counsel, lack of clear standards, codes and guidelines for each particular circumstance, legal and expert opinion.   Thus, each Panel member, needs to ask themselves what is their raison d’être, and to ensure that that the main purpose of protection of the public is not lost in the complexities that may surround each case. May we never be in a situation depicted by Leunig, where at the end of all the analysis and debate the main reason for the complaint is lost. The main focus in dealing with complaints is to make our health service better, This we need to do together. 
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