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Opening Remarks

We are here today because one of us had the bright idea that we should share some reflections on what we regard as having been significant developments in the standard of investigations at the Health Rights Commission in Queensland in the past three to four years.  That initial bout of enthusiasm seems somewhat questionable given that many of us have just now completed a two-day workshop with our counterparts from the New South Wales Health Care Complaints Commission, looking in great detail at the practice of investigating complaints. 

We have between us eight years experience in the investigation of complaints about the provision of health services, plus other related experience.  Perhaps we should point out that we are both Social Workers by background although we ask that you not hold this against us.

We should at the outset acknowledge that we have both attended various workshops in investigation strategies and we will undoubtedly draw on information and impressions gained in those workshops.  These have included investigation methodology and supervision strategy courses run by Mr Gary Maher, the investigations workshop conducted by the New South Wales Health Care Complaints Commission and the TapRoot( Investigation Methodology training program.
During this session we would like to present our beginning model for investigations.  We will then discuss five topics of interest.

Assumptions

In preparing this workshop, we have unavoidably made a number of assumptions:

· Firstly, some of you are closely involved in the investigation of health complaints and others of you are not.

· Some of you have attended a two-day workshop to which we have referred, and others of you have not.

· Many of us are members of a health complaint organisation within Australia; others of us are not.

Context

There are many and varied approaches to the handling of complaints about health services in Australia.  It is important therefore to understand the particular context within which we, your northern neighbours, operate.  It is, we believe, also useful to set our comments in the context of the various approaches to the investigation of health complaints in Australia.

In Queensland, we have legislation very similar to that of Victoria and Western Australia, where an emphasis is placed on the role of conciliation.  Indeed, as a matter of history, our Queensland legislation was largely influenced by the then Victorian Health Services Commissioner, Dr Ian Siggins.

For every complaint we investigate, two or three end up in conciliation, but before this, around 80% have been resolved in an assessment phase.  Sometime back in October 1999, when we last restructured, the handling of assessment files was given entirely to the Review Officers, leaving three Investigators to focus only on the investigation of complaints.  This has led to a supportive and co-operative investigation team.  We have on average 30 investigations each throughout the State.

Even though we may not be conciliators, we nonetheless adopt a conciliatory approach reflecting the words of our Mission Statement relating to a collaborative approach to complaint resolution where the process is almost as important as the outcome.

In February last year, there were significant changes to our legislation and that of the professional registration boards.  The Health Rights Commission lost the ability to investigate complaints about registered providers.  This change to our legislation was offset by changes to the boards' legislation giving them greater powers to investigate matters, and requiring them to submit reports on their investigations to the Health Rights Commission for independent scrutiny.  

As much as a result of this new process, and our own development and the evolution of our skills, your presenters came to the conclusion that this was an appropriate time to "turn the scrutiny inwards", and develop some reflections on what represents best practice investigations!  In short, what we hope to be talking about today is the questions “What Is a Good Investigation?"
The Investigation Pyramid

We want to present our beginning view of a model which describes best practice investigations “The Investigation Pyramid”.  We have chosen a pyramid as the various components of the pyramid do not represent definitive sequential steps of an investigation.  Rather, the pyramid represents components of an investigation, some of which are essential and others of which may be features of best practice investigations.  In addressing each component, we would like to discuss some of the challenges for us as investigators.

Our model operates on the assumed underlying principles which include:

· natural justice

· openness and accountability and

· minimising formality and technicality where possible
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Modelling


Negotiating Outcomes


Communication & Reporting

Explanation of decision.


Analysis

Reasoned argument, discussion.


Relevant Standards / Reasonableness

Independent opinions, external guidelines.


Evidence gathering,

Interview, inspect, review documents.


Identify Issues of Complaint

Identifying Issues

We contend that the basic building block of an investigation is to identify and define the issues of complaint.  One of the traps common at this stage of an investigation is rushing into collecting information, without taking time to accurately identify what issues need to be pursued.  

To some extent, identifying the starting point of an investigation helps the investigator to know when they have arrived at the finish.  For example, it is useful to spend time with the complainant at the beginning of the investigation, identifying the issues in their complaint and advising or reaching agreement about what issues will be addressed during the investigation.  This does not limit the investigation.  If, during the course of the investigation, it becomes apparent that other issues need to be addressed, this can still happen.  However, it is vital to be able to go back to the complainant with evidence and conclusions that address the issues that were agreed upon at the beginning of investigation.

Identifying the issues of investigation also minimises the possibility of pursuing irrelevant evidence or following red herrings.

Case Example.

Evidence gathering

Evidence gathering – 

· interviewing witnesses and respondents, 

· reviewing documents, or 

· inspecting premises 

is often perceived as the day to day work of investigation. 

In a resource limited environment, the challenge for an investigation body such as ours is how much evidence is enough evidence.  The temptation for many of us is to follow every lead, and track down every piece of information that may be available.

It is well accepted that the civil standard of proof, "on the balance of probabilities", is the appropriate standard to apply in disciplinary matters.  However, as Justice Dixon pointed out in Briginshaw v Briginshaw
 the civil standard is affected by matters such as: 

· the seriousness of the allegation made, 

· the inherent unlikelihood of the occurrence, 

· the gravity of the consequences flowing from a particular finding (reprimand vs dismissal)

Mr Gary Maher of Education Design Systems Pty Ltd
 presents the standard of proof required as:

However, our perception is that the impact upon the investigation is probably more like an exponential scale.

· When recommending changes to policies and procedures in an aged care facility, because the evidence indicates that staff are not reporting incidents of suspected abuse in an aged care facility, the consequences are not perceived to be particularly "grave".   

· However, if evidence indicates that staff are reporting incidents, but their immediate manager, while attempting to address the issues, is not addressing them in a reasonable fashion, we may recommend that the manager receive counselling or a reprimand.  The consequences are more "grave" and thus the standard of proof would need to be higher to establish that an individual had failed in a duty.  

· If the evidence implicates a particular staff member as the perpetrator of abuse, the recommendations may involve grave consequences such as disciplinary action, dismissal, transfer out of that environment, and/or referral to the police or a registration board.  As such the quality of the evidence obtained needs to be much higher because of the impact of the recommendations on that person's reputation, livelihood and even personal freedoms.
Relevant Standards

Part of the investigative process is determining what standards or expectations should be applied to the actions or practices that are the subject of the investigation.  

Section 57(2) of the Health Rights Commission Act 1991 requires that we have regard to:

the generally accepted standards of health services expected of providers of that kind.

This standard is usually interpreted as acceptable practice as opposed to best practice.

There are a variety of other sources of standards that need to be considered during the investigation of complaints about health services: 

· the reasonable peer

· accreditation standards

· treatment trials

· industry standards and guidelines

· codes of conduct

· legislation

    to name just a few. 

The following example has recently raised the question of the distinction between acceptable practice and reasonable practice for the Commission.

A public hospital nursing administrator advises in a clinical report to our Commission that 95% of pressure ulcers can be avoided, and she provides copies of hospital protocols and draft National Guidelines which demonstrate the practices she advocates.

She is also part of an active association, which appears to share her views, and which is endeavouring to take a role in educating health care providers about this aspect of nursing care.  However, over a series of complaints it becomes apparent that none of the respondent hospitals and nursing homes we are dealing with appear to have developed practices that are anywhere near as detailed and extensive as those advocated by the administrator.  Indeed, one of the respondent tertiary referral hospitals in our jurisdiction advised that the expectations were unrealistic and unachievable in the public hospital environment.  

Whose standards do you apply?  The nursing administrator says that the standard she has applied is achievable and affordable and indeed saves money in the long term.  She says this information has been accessible for a long period of time to health care providers and that the standard she is applying is the minimum acceptable standard.  The questions could be asked "When does reasonable become unreasonable – when the budget says the standards are unaffordable?"  

Analysis

Imagine that you’ve decided that this year you are determined to make more money gambling on the Melbourne Cup that Mr Packer.  You start early – studying the form guide and the condition of the track.  In June you go to the races.  Old Nag seems to a pretty nice horse, did quite well.  By the morning of the first Tuesday in November you have a full and comprehensive history of all the horses in the race, the impact of the barriers that have been drawn and you understand that variability of the racecourse, the direction the wind blows, every possible factor that could affect the race.  In short you have completed a thorough investigation and you have all the information on hand to reach a conclusion.  On the basis of all this information it seems that Boneshaker is the one to win.  But that Old Nag was such a nice horse.

You get to the track and you notice that while Boneshaker is a pretty good looking horse, the jockey on Old Nag, the horse in barrier 4 is wearing purple and red – the same colours you are wearing.  You feel lucky today.  Besides, the form guides are historical documents rather than documents about what will happen in the future.  Accordingly you put $1000 on Old Nag at 100-1.  This is going to be your year – or is it?

As investigators we are all sitting here thinking we would never be in that situation.  We take the evidence and on the basis of the evidence we reach conclusions.  How tempting is it sometimes to reach a conclusion before all the evidence is in.

Analysis of evidence with reference to relevant standards is necessary before a conclusion is reached.  Our racegoer had reached settled on Old Nag in June well before the evidence was gathered and having reached a conclusion, decided to discount the evidence that did not suit his purposes.

One of the aspects we have worked hard at in our Commission, is ensuring that in analysing evidence, we clearly distinguish what evidence is considered relevant and why; and what evidence is being given lesser weight.  

It’s a basic principle, but an easy matter to overlook in the thinking and reporting processes.  Reasoned analysis requires that any conclusions be clearly based on argument and discussion, not merely "I find that the submission from Mr Jones is the most acceptable".

In some situations it is reasonable to conclude that a certain standard or guideline does not apply to an individual.  For example, where the staff member has been specifically directed by an employer to act in a certain way, the standard is not relevant in the industry, was not around at the time of the incident, or was in draft format only.
Communication & Reporting

The following year before going to the Melbourne Cup and betting the year’s saving, our racegoer sits down with the family and reports that after a year’s consideration of the form guide, the track conditions and the various horses, the family’s saving should be put on Old Nag.  This is going to be Old Nag’s year.

However, this year the family are older and wiser.  They ask for more information.  They want to know what information has been considered, what information has been discarded and why, why more weight has been given to some bits of the information than others.  This year the family wants to know how our racegoer reached the conclusion that the year’s saving should rest on Old Nag’s bony shoulders.

The parties involved in investigations, the investigating body, the person who made the complaint, the respondent to the complaint and others who are affected by the recommendations are entitled to know how decisions are made.  

Reports arising from investigations which reach conclusions, should not only discuss the evidence but must also explain the process that was used to reach conclusions, why certain evidence has been given weight or emphasis and why other evidence has been discounted.  In short the investigator must give an explanation about how he or she has reached a certain conclusion.  This is an essential component of an open and accountable process.  

Negotiating Outcomes

There can be risks of sitting in our city offices developing solutions for problems identified during investigations. Sometimes we focus only on producing a report.

Rather than simply providing an "answer" or recommendation in writing to someone, it can be useful to negotiate solutions during the investigative process.  For example:

· facilitating meetings between providers and complainants to negotiate outcomes, or 

· spending time with witnesses identifying the solutions

· co-opting willing providers to negotiate solutions.

In some cases it can be useful to involve other organisations – particularly where those organisations will be in a position to implement or follow through recommendations. For example in an investigation concerning ongoing issues about the quality of service provided by a service that supports people with disabilities, involving the funding bodies to assist in the negotiation and implementation of strategies to change organisational culture.  This could lead to more effective outcomes than those that will be achieved be just sending a written report with recommendations at the end of the investigative process.

At the moment we are dealing with a complaint about a hostel (not Commonwealth funding) which provides accommodation for 50 residents with dementia - only one staff member on at night.  The owner feels that this is adequate.  We have been able to negotiate Aged Care Assessment Team assessment of the residents and are meeting regularly with the owner to acquaint him with relevant Local Government and Industry standards.  The evidence has been discussed with the owner in such a way that he is willing (until now) to co-operate with the Commission in order to change his practices.
Modelling

Commissions such as ours have a role not only in the resolution, conciliation and investigation of complaints about health services.  There is an additional role about facilitating the improvement in the health sector’s handling of complaints and also contributing to improvements in health sector general management practices and attitudes to change.

As such we consider that the optimal investigation should model what we expect of health service providers and consumers.  This includes, but is also more than using: 



· good communication skills

· open and accountable processes

· treating individuals with respect

· focusing on problem solving

· reaching conclusions on the basis consideration of all the relevant information

· adequate reporting of the evidence and conclusions

In many instances the investigative process can include actions that model what the Commission thinks is a reasonable expectation of provider or complainant behaviour.  This can be as simple as the way we speak to complainants and providers; even the way we conduct an interview.
By facilitating Aged Care Assessment Team assessments of residents in the supported accommodation facility referred to earlier, we are endeavouring to demonstrate to not only the owner, but also the staff, maybe some family members and possibly the Social Workers that make the referrals, that consideration needs to be given obtaining accurate clinical assessments of a resident's health status and matching this to an appropriate facility.  We have also used questionnaires and information sheets, which, while collecting information, also impart information for example "Are you aware of the local government requirements for hostels?"  This immediately tells the recipient that such guidelines exist. 

Our approach endeavours to model what participants should be doing -– that there are standards and procedures that should be followed.
5 Topics of Interest / Debate
No Lesser Standard

In previous employment as an Investigator with an administrative review agency, a recurring argument raised by government agencies under review was that our office should conduct an investigation of no lesser standard or extent, than that undertaken by the original decision maker or provider.

That is to say, "How can you sit in your office in Brisbane and realistically evaluate the pressures I was under in a remote aboriginal community with no air-conditioning and a waiting room full of women and children, and flies".

We have many advantages when investigating events that have already occurred:

The benefit of hindsight.  

Not only do we have the ability to pause and review what has happened, what has resulted from a certain action or decision; but as just shown, we generally do this in the comfort and convenience of our air-conditioned offices.  The doctor in an emergency department on Saturday night has no such luxuries.

The benefit of time.

We can sit and peruse a medical chart and if a word is unclear, we can study it, show it to someone else to see what it is and to an extent, take our time in going over the information.

The benefit of access to the best advice.

With one click on my computer, I have access to MIMS; Harrison's Internal Medicine, the Cochrane Database, and the Internet - full of research findings and protocols.  The Commission has a database of expert advisers who will provide us with telephone or written advice, who themselves may provide professional advice to the Commission in a considered and leisurely manner (as in comparison to the pressures on the job).

Whilst we may endeavour to obtain comment from a provider's peers, for example from other A & E doctors, what else should our investigation encompass to ensure we have considered the full context of the circumstances and contributing stressors.

How is it possible to determine the validity of a complaint without at least speaking with the complainant or the provider, and assimilating their conversational style and tone of voice, and reasonableness of their arguments?  Generally speaking, even the provider has had contact with the complainant or patient.  Arguably, we can set no lesser standard than at least speaking with both parties to a complaint.

Is it feasible to comment on a complaint about a pharmacy dispensing error without examining the label on the medication itself?

Whilst as Investigators we may not in many instances make clinical judgments as to the adequacy of a person's professional or clinical actions, somewhere in this process we need to ensure that our external review of a complaint provides a full and thorough consideration of all the relevant factors, including the context and environment. 

Investigation Planning

Sometimes the greatest temptation for an Investigator with a juicy new case is to call for the medical chart and rush off to start interviewing relevant participants.  

Other cases, the temptation is to reach for the bottom draw.

Generally, with some experience, we quickly formulate in our mind the sorts of issues we will need to deal with.  The flaw in this process is that we may continue to replicate our blind spots and reflect only our perceptions of matters.  

An Investigation Plan that is written down and reviewed by one's peers, goes a long way towards ensuring the Investigator is not missing important matters or focusing on pet concerns.  Investigation planning is about bringing both balance and focus to the process.  You need a clear starting point to know what questions to ask, and you need a reasonable idea of the main issues.

An Investigation Plan is not an attempt to second guess what the evidence is, or how best to build a case, but it is a thought out approach to determining what initial evidence is necessary and how best to go about obtaining evidence.

Example:   Discuss investigation proposal and plans.
INVESTIGATION PROPOSAL

The Complaint
The expanded Narrative



Current Evidence / Action Taken To Date
Statements, records, visits – what we know



Issues To Be Addressed

Dot point listing of main issues



Investigation Strategy

Tasks

Who will be interviewed.

Independent opinion

Visits

Review of records


Information Sought/Justification

What we're trying to find out.

The justification for each of the proposed tasks (at left)

How will talking to this person help.

Resource Implications

Personnel / Equipment / Travel

How many Commission staff.

Trips away etc

Time

Estimate of time required.



Projected Outcomes

Thoughts on what recommendations/actions may result.  If the outcomes are minimal, then the effort suggested above may be inappropriate – allows the Manager to weigh up the Resource Implications about the possible changes that will result.



Peer Review 

We recognise the benefit of more than one mind considering a complaint.  In addition, we have recognised that there are considerable benefits in investigations being reviewed by someone who is not closely involved in the investigation and who is able to scrutinise the investigation from a distance and distinguish the wood from the trees.

Peer Review at the HRC refers to scrutiny of investigation reports or outcomes by the other investigators in the Commission, and also by other interested staff.

Peer Review generally occurs by making written comment on a written report or letter.  Investigators are required to comment on the nuts and bolts of the investigative process – those aspects of we discussed earlier.  In addition, the writer can ask for comment on other aspects of the report as necessary or asks that the draft report be discussed at our weekly investigation meeting.   

We have also used a whole of Commission review of consider the process and outcomes of a major investigation which used considerable resources and resulted in extensive recommendations.

Some of the benefits of the peer review process are:

· it is beneficial to have the perspective of someone who has not been directly involved in the investigation

· information obtained throughout the Commission's history, which is not easily recorded or documented is not lost, but is handed on orally

· the author gets a range of opinions, not just the views of one other person

· less involved readers can sometimes highlight any jargon or lack of clarity which will confuse the complainant or less medically literate reader.

Some of the things to be cautious about:

· it is important that it does not just become a process of proof-reading or editing

· the readers have to avoid the temptation to want things worded the way they would say them

· the process has to be carried out in a way that is “safe” for the writer.

Some other strategies that can be used to gain some additional perspective where there is no one else available to review the investigation process or report might be to:

· Let the report "incubate" for several days.  Leave it alone, and come back to it with a fresh mind.  

· Try printing the report out in a different font to make it look and feel different when reading it  

Reading out loud can help.

No Blame

Before we move on to the issue of looking at not assigning blame during the investigative process, we wanted to raise the issue of whether blaming statements and questions from the complainant should be filtered in communication with the provider, and vice versa. 

The HRC usually provides a copy of the complaint to the respondent and so we tend not to filter the blame.  In one way it is important for respondent providers to hear the emotional feedback and deal with it.  But there may be some argument for only relaying our own summary of the facts or questions that are raised, rather than passing on the sometimes accusatory language that is used in letters of complaint.

In a recent complaint, a mother identified 64 questions about the care provided to her son who had died. This list of questions and complaints was sent to the provider.  The Commission did not take ownership of the questions and did not indicate that we expected a response to all of the questions.  Some of these questions included: 

What really happened?

Why didn’t you do anything when…?

Do you think my son would be alive today had you not misjudged so many things?

Why did you say this in front of my sick child?

Explain to me why there was nothing done to avoid David dying?

Why did you neglect to review David at any time following….?

The investigator and the health providers involved in the child’s care met to discuss the woman’s complaint and how it could best be resolved.  However, at the meeting the two specialists involved made numerous references to their expertise and world-wide standing and appeared very defensive.  They were at times aggressive and at times hostile.  How much of this was a response to the tone of the questions and the accusatory statements made by the complainant?  Is it possible, that if these blaming questions had not been passed on, some of the anger of the doctors may have been relieved and cold that have assisted in the process of reaching an appropriate outcome? 

I think it is well acknowledged that many of the errors that occur in hospitals are the result of systemic errors rather than individual flaws or negligence.  One of the tools that we have started to consider in looking at this aspect of investigation is the TapRoot( Incident Investigation System.  TapRoot is a copyrighted system – which is designed to be used in the investigation of accidents and incidents.  It looks for human performance and equipment causes of incidents.

TapRoot( adopts focuses on determining the sequence of events, identifying the problems and a no blame approach endeavouring to focus on a reason for a problem, rather than on the actions of any one individual or team of individuals.

In a case where switching off an oxygen saturation alarm monitor was implicated in an elderly man’s death, our primary focus was to understand what happened, in what sequence, and what were the links between the events.  We were able to identify why the monitor was switched off and what stopped it being turned on again.

One of the challenges of dealing with complex systemic complaints is encouraging those in authority to deal with the systemic nature of the problem.  The Commission recently investigated a complaint by a Council member from an indigenous community.  One of the issues raised by the complainant concerned the death of a young woman who had presented to the hospital with chest pain, been sent home with Panadol, and who died from a heart attack the following morning.  However, there were many issues raised about the standard of care provided by the health facility.

The investigation revealed serious concerns about the actions of two members of the nursing staff.  However, it also revealed that the more serious and difficult issues related to the context in which these two nurses worked - which had allowed them to behave the way they had for so long.  Concerns included the lack of a primary health care approach and absence of a process to involve representatives of the community in decision-making about the way health services were provided.  

It was interesting to note that management was anxiously awaiting the outcome of the Commission’s investigation in order to take action in relation to the two nursing staff.  However, the management of the health service were more interested in the "faults" of the two nurses (laying blame), rather than dealing with the bigger, systemic problems.  There seemed to be little ownership of the system’s failures in dealing with this problem and in fact permitting it to continue.

This continues to be a challenge for the Commission when investigating complaints and endeavouring to negotiate appropriate outcomes.
Outcome Based Investigations

Having spoken of investigation planning and identifying all the issues in the complaint, investigators often face of the temptation to pursue every detail and aspect of a complaint until we arrive at the truth -- the truth being this complete package of everything that can possibly be known about an incident.

Is it possible however that the "best investigation" is not necessarily that which uncovers all the facts about a health service, but something else.  Perhaps the best investigation is that which achieves the optimal balance of

a thorough examination of the evidence to determine whether an appropriate health service has been provided, 

whilst

efficiently utilising Commission resources towards achievable outcomes and timely referral of matters to other agencies..

I would loosely describe this as Outcome Based Investigations, that is, to approach in investigation from the other end, from the perspective of what is most likely to be achieved.  This is particularly important for most complaint organisations who only have recommendatory powers.  If at the end of an investigation, your actions are to make recommendations (generally to other bodies with the power to act), there may be occasions where this will influence the line of your inquiries.

I would suggest there are a number of circumstances when planning and identifying the issues in the complaint, it is just as important to conjecture as to what possible outcomes may be achieved.  Whilst of course one can't fully predict this until you have the main evidence before you, and before other issues come to light as they invariably do, it is still a worthwhile consideration.

Some examples of where our approach to an investigation may also be affected by possible, achievable outcomes could include: 

· Where it appears that one of your main actions will be referral to another agency, our role may simply be obtain prima facie evidence of a criminal offence, breach or whatever, so as to forward the matter to the relevant agency.  This agency would have their own procedures for gathering further evidence and may well have different requirements in relation to the standards of evidence.  Our role is not necessarily to obtain all the available evidence before referral.

· A common challenge is the complaint with multiple questions about a health service and numerous related incidents and actions of staff.  Complainants (and at times providers) have an understandable desire to have all their issues explored in great depth and detail.  They want to know why they were spoken to in a certain way, why it took 2 hours for the medication to be given, why the meal was cold, and so on.  

Indeed these questions are often equally enticing for the Investigator.  However, establishing the truth of same matters is impossible.  This is not to dismiss the concerns out of hand or treat them as trivial – they can often be a symptom of larger problems.

Sometimes we can spend a great deal of time trying to prove whether certain events may or may not have happened, or whether something was spoken in a certain tone of voice or not, yet these events may have no bearing on the final outcome of an investigation.  I raise this question of Outcome Based Investigations as a matter for consideration in the planning and progress of inquiries.
Closing Comments

We hope this presentation has been of interest and of some use.  It is impossible in 45 minutes to even get close to outlining the many important aspects of best practice investigations, nor is it possible to adequately debate some of the contentious issues in approaches to investigations.

We thought it would be useful to conclude with some suggestions of useful resources for your consideration:

· the Investigation Training Program package prepared by the Health Care Complaints Commission in New South Wales.

· Courses run by Education Design Systems Pty Limited titled both Investigation Methods (Law Enforcement and Compliance) and Supervising Investigations; and Writing Reports of Investigations, run by Connected Learning.

· Alternatively, there is the very useful and wonderfully illustrated reference book "Spy Science -  40 Secret-Sleuthing, Code-Cracking, Spy-Catching Activities for Kids".

· We would seriously recommend that you review a copy of "The Investigator" Journal for some items of interest.

· For those so inclined, you may wish to consider the latest in strap on night vision goggles, double adapter transmitters, or lie detection software.

· The Taproot( Investigation Program is especially useful if you want to closely review a sequence of events particularly where there's involvement of mechanical equipment.

· Finally, there is the poignant and moving series written by Mr Edmund Pankau with topics such as "How to Make $100,000 Year As a Private Investigator" and "Check It out! A Top Investigator Shows You How to Find out Practically Anything about Anybody in Your Life" and his latest book "Hide Your Assets and Disappear: A Step-by-step Guide to Vanishing without Trace".  In fact, we understand his publishers are currently trying to locate Mr Pankau to negotiate a new title in the series.

So we must conclude this session - it's good bye from me, 


and it's good bye from her. 
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INVESTIGATION OF HEALTH COMPLAINTS

What is an Investigation?

Investigation is a formal process whereby the Commission gathers and analyses information concerning a complaint, and then forms a view as to the reasonableness or otherwise of the action(s) being investigated.  The Commission has substantial powers to obtain information and records, and to interview relevant parties.  Nonetheless, in practice, the legislation (Health Rights Commission Act 1991) requires the Commissioner to operate as informally and collaboratively as possible, so long as the relevant procedural standards and principles of natural justice are met.  A report may be issued at the end of an investigation with recommendations to appropriate persons/organisations.

The investigation is usually conducted by an investigating officer.  The Commissioner is kept advised of all significant developments and makes the final decision on the validity of a complaint and action (if any) that should be taken to address the issues raised in a complaint.

The course of an investigation is directed by the Commissioner.  The type of matters that are accepted for investigation by the Commissioner may include: 

· matters where conciliation is not agreed to by both parties,

· complaints raising matters of public interest, concerns about policies/practices that have broader implication for public health care;

· issues which are not just one-off or chance happenings i.e. complaints that may reflect systemic problems;

· complaints where a question of disciplinary action is raised or indicated.

[The Health Rights Commissioner is required under the Health Rights Commission Act 1991 to refer a complaint to conciliation (not investigation) where he/she considers the complaint may be resolved by conciliation.  That is, preference is to be given to the use of conciliation.]

Powers available to the Commission

Authorised Commission officers can interview relevant witnesses, parties or experts; obtain records, and enter premises.  Whilst most agencies co-operate with the Commission in this process, legally binding notices can be served to ensure compliance with such requests.

Section 114 privilege

Where a person has been issued with a formal notice to give information or produce a record, they may not respond on certain grounds.  The Act stipulates that grounds for not complying would be that the person could claim on the grounds of self-incrimination that complying with the notice would tend to incriminate the person of an indictable offence.  The person can claim the same privilege as a witness in a prosecution for an offence in the Supreme Court.

Confidentiality / Protection

The Act requires that the Commissioner and Commission officers involved in an investigation must keep in the strictest confidence all of the information they obtain.  Other participants, such as the complainant and provider, are not bound by any confidentiality requirements. 

Information held on the Commission's investigation files is subject to the Freedom of Information Act 1992 (subject to the exempting provisions).

There is also protection under the legislation against any form of reprisal against a person who makes a complaint or assists the Commission in its processes.

The Investigation Process

What happens once complaints are referred for investigation?

After assessing a complaint and referring it to an investigating officer, the Commissioner writes to all parties involved in a complaint confirming that the complaint is to be investigated.  The Commissioner will state which officer will manage the investigation.  That officer will obtain evidence as considered necessary and can advise the parties involved on the progress of the case.

Expert Opinions

Where a complaint raises questions about a health service provider’s technical or clinical competency, an independent expert opinion may be sought – at the discretion of the Commissioner.  Commission staff do not make judgements about medical matters or clinical competency, but rather rely on independent expert advice from the relevant profession.  The investigating officer obtains the opinion usually from an expert in the relevant field and often through the appropriate professional college, university faculty, professional organisation, or similar source.  

However, the Commissioner may take into account either party's views as to who would be an appropriate independent expert.  Fees for such opinions are paid by the Commission.  If necessary, opinions may be obtained from interstate.

Conclusion of an Investigation

A final report may be issued by the Commissioner outlining the information obtained, sources of the information, the Commissioner's view of the information, and his findings and recommendations (if any).  However, it can only be released to certain parties identified in the legislation and approved by the Commissioner.

If the Commissioner makes a finding adverse to any person or organisation, then that person or organisation is given an opportunity to comment on that finding before a final report is issued.

Commonly Asked Questions

· How long does an investigation take?

This depends on the complexity of the case and may take several months or longer. 

· Do I have a say in how an investigation is conducted?

Unlike conciliation, an investigation is conducted by the Commission and proceeds according to the Commission's view of what should happen.  The parties are entitled, of course, to discuss their views with the investigating officer, but the Commissioner determines the course of any investigation. 

· Do I have contact with the other party?

Probably not.  A face to face meeting or other contact would not usually happen; this would be more likely in conciliation.  Most cases are handled by the investigating officer without the complainant and provider needing to have contact with each other.
· Can the complainant still take legal action if the Commissioner decides to investigate a matter?

Yes.  An investigation by the Commission does not remove a complainant's right to civil action within a period of three years from the incident that led to the complaint.  

· If a report is issued, what can I do with it?

A report, if issued to the parties involved, is available for the parties' reference and use and is not regarded as confidential.

· What are some possible outcomes?  

Some of the outcomes that have resulted from investigations include:

· Explanation of what happened.

· Quality assurance changes.

· Referral of an individual to the appropriate registration board for disciplinary action.

· Changes in the policies and practices of health care agencies or practitioners.

· Recommendations to Queensland Health or the Minister for Health.

· Can the Commissioner refer a matter to another agency for action?

Yes, during the course of an investigation, or as part of final recommendations, the Commissioner may refer a complaint (or part thereof) to a relevant authority that has a function to act on the matter.  This could include a provider's registration board.
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