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Introduction





The Health Complaints Act 1995 commenced operation in Tasmania on 1 May 1997.  The then Ombudsman, Damon Thomas, was appointed Commissioner.  The legislation arose from an agreement between the States and the Commonwealth in relation to Medicare.  The Commonwealth require the States to establish a means by which complaints about public hospitals could be made.  Like most other States and Territories, Tasmania expanded the idea and appointed a Health Complaints Commissioner with the power to receive complaints against both private and public health service providers.  This includes practitioners registered under one of the eleven Registration Boards, non registered practitioners, public and private hospitals, and a variety of other health services, such as ambulance services, laboratory services, and even services such as laundry and dry cleaning, which are provided to a health related institution.





The Act provides a statutory scheme to facilitate the making, conciliation, investigation and resolution of complaints by health service users against providers, both in the public and private sectors.  A Charter of Health Rights was developed, which defines the rights and responsibilities of users and providers.





A key intent of the legislation was to provide the public with access to a means of alternative dispute resolution, which would enable complaints to be conciliated and compensation to be settled.  The conciliation process is privileged and confidential and can be made binding if necessary.





The Act was intended to complement the role of the various Registration Boards and provide an alternative to costly litigation.





Section 76 of the Act requires the Commissioner to carry out a review of the Act after the first three years of operation and every five years thereafter.  I would like to focus on the review, which commenced shortly before Christmas.  My reasons are two fold.





First, because I believe it will assist an understanding of the purposes of the legislation and the powers of the Commissioner.





Secondly, the opportunity to gain some informed comment on the review is irresistible.


�



The Review process





The Act stipulates that the Commissioner must carry out the review and report the findings to both the Minister for Health and Human Services and the Minister for Justice, who is responsible for administration of the Act.  The Minister for Justice must provide a copy of the report to each House of Parliament.  





As it is the Commissioner’s review, in theory it would have been feasible to simply write a report and present it to the two Ministers.  For many reasons, including the public interest, this was considered undesirable.  Instead, an expert advisory committee has been established ,which is chaired by Professor Alan Carmichael of the University of Tasmania’s Medical School.  At its first meeting the Board confirmed the importance of a broadly based community consultation process.  Calls for public submissions have been placed in newspapers and a copy of a discussion paper has been sent to over 200 health related bodies.  Once the submissions have been received and the key issues identified, the committee proposes to conduct a series of public meetings, with the emphasis being on those parts of the state which tend to be under represented or disadvantaged in terms of access to the services offered by the Health Complaints Commissioner.





At present it is hoped to have a report for the Minister by about August/September this year.





Purposes of the Review





The most pressing task is to identify any necessary amendments to the Act.  Over the past three years we have become aware of some urgently needed reforms, which are, in our view, inhibiting the effectiveness of the Commissioner’s role.





A second task is to seek the views of the community as to whether the current model for dealing with health complaints in Tasmania is appropriate.  At present this is a joint enterprise of the Health Complaints Commissioner and the various Registration Boards.  Put very simply, the Boards have the task of regulating professional conduct, while the Commissioner is able to provide conciliation and to determine compensation claims.  One of the most important matters to be discussed is the relationship between the Commissioner and the Boards and I anticipate that Dr Hodgson, from the Medical Council, may address that issue later this evening.





Legislative issues





Over the past three years certain problems have been identified in relation to the wording of the Act.  The Solicitor General’s advice has been sought on several occasions in relation to interpretation.  That advice has confirmed certain constraints on the Commissioner’s powers and on the effective operation of the Act.  The key issues are as follows.


�



Conciliation





The Act provides for formal conciliation proceedings which are privileged and confidential.  Any agreement reached can be put in a form that is binding and allows for compensation settlements to be agreed on.  The Act as it is currently worded seriously inhibits the conciliation process and the reasons for this are explained in the Discussion Paper, which has been distributed.  This has meant that a considerable number of people with serious complaints, which might be amenable to compensable damage, have been unable to have their complaints conciliated.  This is regarded as requiring urgent amendment and the Advisory Committee has already prepared a Cabinet Minute on the proposed change to the Act.  The Minute is currently being circulated to key agencies for comment and to the various Boards.





Jurisdictional issues





There are some unresolved issues as to whether the Commissioner or a Registration Board is the responsible body for dealing with a complaint.  For example, the Medical Council has in some instances regarded a complaint against the actions of a medical practitioner employed by a hospital as a complaint against the hospital rather than the medical practitioner.  Alternatively, a complaint that initially appears to be against a practitioner, may in fact arise from systemic problems within the institution.  It is hoped that these are simply matters of interpretation and clarification and that the Act will not require amendment.





Immunity from civil action





There is a reasonably serious issue related to immunity from civil action for ‘good faith’ reporting. For example, a nurse who reports some problem with medication or competency in relation to another person, may well be threatened for defamation and such cases have arisen.  There is doubt as to whether the various Boards’ legislation covers such situations and likewise, whether the Health Complaints Act is adequate in this respect.  The protection under s.73 of the Act is not available to those reporting directly to registration boards. 





A Cabinet Minute has been prepared proposing relevant changes to the Health Complaints Act.  I understand that the Medical Council, at least will also seek to include the same in its Act.  





The interrelationship between the Commission and the Registration Boards





The Tasmanian Health Complaints Commissioner has no statutory right to comment on an action a registration board proposes to take or has taken in relation to a complaint involving a registered practitioner.  Once a complaint has been referred to a Board and investigated, the Board must simply provide a report to the Commissioner on its findings and any proposed action.  Depending on the brevity of the report, the Commissioner may have no capacity to consider the evidence or the reasons on which the finding is based.  In effect, the capacity of the Commissioner to review the outcome of complaints referred to Boards is very limited.





Joint investigations





At present once a complaint is referred to a registration board there is no power which allows the Commissioner or the Boards to assist each other in the performance of their statutory functions.  Clearly, there would be advantages in the Boards being able to use the investigation expertise of the Commission and the Commissioner being able to utilise the specialist expertise of the Boards.





The identification of a person providing a health service





On occasions complaints have been received in relation to a health service provided in a hospital where the name of the specific practitioner is not known.  The Act requires some amendment to enable the Commissioner to receive a complaint and make such enquiries as are necessary to identify the health service provider in question.








Health complaint models





South Australia is the only State that does not have a statutory health complaints body.  All other schemes have some common characteristics: conciliation, investigation and consultation with registration boards.  In most states, the emphasis is very clearly on the alternative dispute resolution process, with conciliation being the key feature.  New South Wales differs with a prosecutorial model with the Commission retaining, investigating and prosecuting serious and systemic complaints before the Medical Council.





The wording of the legislation in most states is very similar.  In practice, however, other states appear to have avoided the problems that Tasmania has encountered and to have achieved greater flexibility in terms of their relationships with the Boards.





Further details of interstate comparisons are available from the discussion paper on the website.
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