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INTRODUCTION

Complaints of impropriety and sexual misconduct can be used to improve health services in the sense that they act as a marker about what an individual in the community expects from a health provider.

Such complaints could be characterised on a continuum of misconduct, extending from minor complaints (which may have a minimal impact on the complainant) to those which are more serious (which may have a significant impact on the complainant).  This presentation will focus on complaints which allege impropriety, (for example, inappropriate comments and touching), and/or sexual misconduct (for example, a provider having a sexual relationship with a patient).   

The first difficulty relating to such conduct by a provider is whether or not a consumer will actually complain. This paper will briefly explore some of the difficulties which a consumer may face in their decision whether or not to make a complaint. 

Secondly, the paper will explore what can be done with such a complaint within organisation’s such as health complaints commissions.  This will include an examination of the how the Office of Health Review has dealt with some of these issues, and the possibility of referring such matters to professional Boards, and when such referrals may be appropriate.

Finally the paper will explore the likely outcomes from such complaints, for both the complainant and the provider. It will be argued that “getting better together” can be facilitated by exploring ways to encourage and support complainants in making such complaints, within the context of working with impartial, statutory organisations such as health complaints commissions.  Some comparisons with the situation in America and Britain will be made.  It will be argued that improvements in the heath system can be achieved by providing feedback and information to providers who are the subject of a specific complaint, and to the general provider community, on relevant issues.

THE COMPLAINT

Before an agency such as the Office of Health Review can make any enquiries into a complaint, the complaint must be presented to the agency, preferably in written form. At the very least the complainant needs to sign an authority to release the complaint to the provider and an authority so that the provider may release information about the complainant to the Office of Health Review.   

These initial steps, which may appear simple at first, can be daunting for a complainant who may have no prior experience of making a complaint in any setting. It could become more daunting when one considers the subject matter is usually very personal and subjective, and the individual complainant may have difficulty establishing their own benchmark of whether what happened to them would be acceptable to others in their community. Researchers have suggested that “at most, 40% of victims report their abuse.  Only 1-3% who report file complaints.  Only half these follow through to completion”
.

Some of the practical impediments to making a complaint may include the following:

· It may be a small community with only one health provider and both complainant and provider may live nearby each other and/or socialise with each other‘s family,

· They might not feel justified in making their complaint for a variety of reasons (for example, after discussions with others in their community, they may feel their experience wasn’t so bad after all),

· They may find it difficult to admit that their trust in a provider was misplaced,

· They may have difficulty in knowing where to complain, particularly as a number of options may be open to them, including health commissions such as the Office of Health Review, the relevant provider Board, the police, the employer of the provider, or the provider themselves.

· Cultural sensitivities may play a part in what a complainant will find reasonable behaviour from a provider, and this likely to influence how, when and what a complainant will complaint about,

· Gender differences between the complainant and the first point of contact in a complaint organisation may either facilitate or inhibit a complainant proceeding to formerly lodge their concerns, and 

· The different level of formality of each complaint avenue may also influence the complainant’s decision whether or not to proceed.

Overall, the difficulty in this area of complaint resolution is that it is not a clinical issue which is being dealt with and which may have a clear answer, but the issue is rather how an individual health provider provides a service to an individual health consumer. 

WHAT CAN BE DONE WITH A COMPLAINT?

The Office of Health Review was established in 1996 as a readily accessible means of having complaints about the provision of health services reviewed, conciliated and dealt with in confidence, as outlined in the Health Services (Conciliation and Review) Act.  Registration Boards, on the other hand, are generally established to maintain the professional practice of health providers.

When making a complaint it is important to explain what the process involves and the level of commitment needed.  For example, a complainant will normally need to provide their name to the complaint agency so that the complaint enquiries process may proceed.   Many provider Boards also require a complaint to be in the form of a statutory declaration, which can be a barrier to making a complaint.  Yet, there is often no legislative basis for the complaint to be in such a form, but rather it has become accepted practice.

The legislative basis of a complaint’s enquiry organisation has a great impact on how that organisation will handle a complaint. For example, Boards can usually manage a complaint without the complainant’s permission once the enquiry has commenced, and so the complainant is at risk of losing control of the process. This also applies to some extent to the provider.   Under Office of Health Review legislation, the complainant has some control over the process.  For example, the Office must obtain the authority of the complainant to refer their complaint to a Board, the Office cannot make this referral of it’s own motion.  

Each complaints resolution agency in a jurisdiction may have different time limits and a different complaint resolution process, and, unfortunately the complainant and the provider may face, to some extent, a duplication of the inquiry process when a complaint moves from one agency to another. For example, from a professional association to a Board, or from the Office of Health Review to a Board.  It is not always the case that where an enquiry has proceeded through one resolution process, it will preclude a further enquiry in another jurisdiction.

Whatever process is chosen by the complainant, this paper argues that it is imperative that the options are explained to the complainant at the outset, as well as the consequences of choosing each option.  For example, a complainant needs to know that if they approach a Board initially, they may not then be able to have the Office of Health Review enquire into the complaint as per section 26 of Health Services (Conciliation and Review) Act.  This section provides that if an issue raised in a complaint has already been determined by a Registration Board, the Director must reject the complaint to the extent to which it relates to that issue unless in the Director’s opinion it relates to matters which were not determined by a Board. 

The complainant also needs to know that if the Office of Health Review deals with the complaint in the first instance, it could be referred to a Board (with the permission of the complainant) for further enquiry.  The complainant needs to be prepared for having to make the decision as to whether or not they will authorise such a referral. This may be a daunting prospect for some complainants.

There is also the question of the continuum of misconduct which extends from minor to serious and it may be that there are some types of misconduct that  would automatically be referred to a Board and other types which would be first inquired of by the office and then referred to a Board, depending on the outcome.  For example, minor misconduct could be standing too close to a patient, or a male provider resting a female’s dentures on her chest while doing dental work.  Innuendo and a joking approach to the therapeutic relationship may also fit into this category of complaint.  

It may be that these type of complaints, on a ‘one off’ basis, may not necessarily need to be referred to a Board in the first instance, even if the allegations are substantiated.  From a process point of view, it must be remembered that once this Office closes a complaint, it cannot be used in conjunction with new and similar complaints, against the same provider, for the purposes of a referral to the relevant Board.

It must also be remembered that Boards are not a homogenous group in that they represent a varied field of providers, and their legislative base allows for a variety of remedies which will be explored in the third part of this paper. Suffice to say at this stage, that even if the matter went to a hearing with a Board, there can be an option to hold the hearing in public or in private and neither the complainant nor the provider may have a choice in the approach which is taken.

Supporting and providing feedback to complainants

We have suggested that individuals within the community need to be aware that they can complain about behaviour such as impropriety and sexual misconduct and they also need to be aware where they can make such complaints. It will usually be an embarrassing and confronting circumstance that they are reporting, to what is in essence, a stranger or group of strangers. 

As such, complaint agencies need to ensure they link the complainant up with relevant support persons such as health consumer support groups, and encourage complainants to bring such persons, or a family friend or relative, to any meetings, whether they be the introductory meeting with complaints staff only or meetings further along the process which involve discussions with the provider and/or his or her representatives. 

The complainant must be made aware that proof of such allegations may come down to their word against the provider’s word, as such acts are usually private without an audience. In order to obtain compensation, the complainant will need to show they have suffered some harm which was a direct result of the provider’s behaviour, and generally such damage is not as easily demonstrated as physical or monetary damage or loss.  

For example, a mental health patient’s emotional state may fluctuate substantially both before and after such behaviour from a provider, which may make it difficult to isolate the harm done.  In addition, a complainant’s avenue for compensation may be time-barred.  Time limits may also apply to enquiries made by organisations such as the Office of Health Review, but there is discretion on the part of the Director to accept a complaint, within certain absolute limits. 

There is also some question as to whether one or two staff members from the complaints agency should interview the complainant in the first instance (and at further stages along the process). From our discussion with various groups, there is mixed anecdotal evidence as to whether two staff may be intimidating to the complainant.  It appears that there is some agreement that as long as it is explained why two people are in attendance (for example, because it assists having one person take notes and one person conducting the interview), then it may be less intimidating for the complainant to be faced with two complaints officers. It also offers protection for the inquiry officers – against any allegations of misconduct against them.

Supporting and providing feedback to providers

Generally, health complaints commissions such as the Office of Health Review can only make recommendations, even when a matter has gone to formal investigation.  A court on the other hand, can see an action brought against a provider in tort (civil), assault (criminal), fraud, or breach of contract. Generally, damages or a jail term will follow such actions if the allegations are proven.

Boards, on the other hand, can variously deregister, suspend, counsel, mentor, reprimand or place a provider on an educational program where such allegations have been substantiated. Such sanctions may effect a provider’s employment opportunities or lead them to discontinuing their practice.  Sanctions by a Board could also: 

· effect a provider’s patient referrals by other providers (or from community knowledge of the provider’s actions through publication of the findings),

· lead to other sanctions being imposed by a current employer,

· effect the provider’s medical insurance (by way of increased premiums or loss of the insurance altogether).

In addition, in most jurisdictions, it is clear that sexual contact from a provider to a consumer, which results in harm to the consumer, can expose the provider to civil liability and in determining liability, the courts will rely on evidence such as statements from the provider and complainant, as well as the opinion of peer providers and any ethical or other standards which have been set down for that particular provider’s profession.

Some American states make it mandatory for a subsequent provider who discovers the alleged breach by the previous provider, to report that breach.  Other American states require that the subsequent therapist advise the consumer of their right to bring action against the previous provider.  It has been argued that “mandatory reporting without the consent of the client may be experienced as still another violation by the abused individual”
.

In American jurisdictions, where a subsequent therapist is seen to have encouraged a consumer’s claim against a previous therapist, that subsequent therapist may become involved in litigation and may suffer personal attacks against them in an effort to discredit any evidence they may provide in support of the consumer’s claim.

In some American states, legislation has been enacted making it a crime for a therapist to have sexual contact with a client, however, there is much debate about whether criminalisation of such behaviour is an appropriate response to the problem.  It has been said that, for some providers, their inappropriate

behaviour will not be affected by approaches such as counselling or mentoring, as they have a medical illness and as such, their behaviour should be treated accordingly. 

Another problem with criminalising sexual misconduct is to give insurers a pretext for denying compensation to victims – that is criminalising this behaviour may assist in acting as a deterrent, it but it may prejudice complainants in that they do not have access to the insurer for damages payments and must instead rely on the provider him or herself to meet the cost of any damages claimed which has been proven.

In broad terms, Boards and health complaints commissions take into account the nature and development of an inappropriate relationship between a provider and a health consumer. Depending on which Board has undertaken the enquiry will effect the emphasis they place on whether or not there was an intent to form a relationship during a therapeutic setting, and whether or not the provider will be held to be in the powerful position in relation to forming that relationship.  It will also effect the level of blame that will be levelled at the provider, even if it is a consenting relationship. 

The provider may also face difficulty where therapy has been terminated for the purpose of having a relationship with the client as it could be regarded of evidence of a conflict of interest on the part of the provider.  For example, the complainant could argue that they suffered harm as a result of the therapy ceasing. 

It is also important to be sensitive to a provider’s distress in having such allegations levelled against them. Some Boards have difficulty counselling practitioners on such behaviour because of the disciplinary status of a Board – that is the provider can take the counselling to mean that their practice as a whole is being maligned rather than their localised behaviour. 

More recently in the Western Australian jurisdiction, the Osteopath’s Board has been established under template legislation that may be used for all Boards in the future and under such legislation this Board can counsel a provider, without the disciplinary process being activated. 

It is important, as an educative role to the provider, even at an early stage, to communicate how the consumer perceived the manner in which the service was provided, rather than comment on the service itself.  In the experience of this Office, advising a provider in such a way focuses on the behaviour and such discussions are a reactive educational measure. 

Studies into the area of sexual misconduct indicate that reinforcing appropriate boundaries is crucial and therefore organisations should establish their own policies on provider-consumer relations which should reflect the standards already set by the professions themselves.  Researchers have stated that “it is clear that a lack of professional standards and accountability among unlicenced practitioners contributes to the incidence of sexual abuse in therapy”
.  In WA, provider groups who have previously been unregistered such as Osteopaths, have recently come under the jurisdiction of a professional Board which does set professional standards of accountability.  However, other groups such as counsellors still remain to a large extent unfettered by any Board.

In some American states, this problem has been overcome to some extent by creating a Board of unlicensed providers to regulate the diverse group of provider’s who do not come under another Board.  It is important that a provider’s professional Board and employer has a clear written policy that is specific and enforceable in relation to accepted standards regarding contact with consumers.

It has also been suggested that informed consent may make a difference in reducing such complaints – for example, a patient needs to be informed about where they will be touched as a function of the particular treatment or procedure they are about to undergo, and agree to such a procedure. In our experience, such may not be useful in reducing the number of complaints, as most complaints we have received to date involved behaviour which would not be part of the usual management plan for the relevant procedure which the consumer was about to undergo.  

For example, a routine GP examination where the GP has made inappropriate comments about the patient and her relationship with her husband, or a nurse inviting a psychiatric patient to his house.  In such scenarios, explaining the process would be unlikely to have brought consent from the patient. It has also been suggested that sexual impropriety and misconduct complaints inform changes to practices and procedures, such as who should be in a room at the time of examination, and how an examination should proceed.

CONCLUSION

As early as 1961 in Great Britain, the case Landau v Werner
 established that even the carrying on of social visits by a psychiatrist with his patient was a departure from accepted practice at that time and was sufficient to be held as malpractice.  As one commentator stated
 this “in effect has outlawed…conduct which confuses the patient as to the therapist’s motives and thus undermines the therapeutically necessary feeling of trust in the therapist”. In America, the 1975 case of Roy v Hartogs
 established a precedent for finding that sexual conduct with a client constituted malpractice because it violated the explicit ethical standards of the profession at that time

Overall, it is important to focus on the breach of the therapeutic relationship and the provider needs to be made aware that in most jurisdictions it is they who will be accountable for transgressing the relationship.
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