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Ministerial foreword

Victoria’s reform agenda for mental health, Because mental health matters sets out a vision for a service
system underpinned by a positive, well-targeted approach to improving outcomes, and a whole-of-
person approach to meeting the treatment and support needs of people with a mental illness, their
families and carers.

An effective and contemporary legislative framework is vital to realising this vision. To this end, in May
2008 | announced a review of the Mental Health Act 1986. Importantly, the review examined whether
the safeguards in the Act appropriately protect human rights. This is critical in light of the Victorian
Charter of Human Rights and Responsibilities and the United Nations Convention on the Rights of
Persons with Disabilities.

As a core part of the review process | convened a Community Consultation Panel to undertake
extensive stakeholder consultations. | wish to express my sincere thanks to the members of the panel -
Julian Gardner, Dominique Saunders and Wayne Schwass - for their work which is documented in their
Community consultation report.

| also warmly thank the members of the expert advisory group, which was convened during 2008 to
assist in the preparation of a Consultation paper. Without the commitment of the panel and advisory
group, and the extensive participation of the community through submissions and consultations, this
review would not have been possible.

It is clear from this process that while Victoria’s legislative arrangements for mental health care have
many strengths, changes are required to update the Act and improve its effectiveness and human rights
protections. | strongly support mental health legislation that is participatory, recovery-focussed, and
respectful of the inherent dignity and human rights of those affected by it. This document indicates

the broad policy directions and areas of change that the government is keen to pursue. | look forward to
further discussion and consultation with the community as these reforms are further developed

and finalised.

Consistent with the vision contained in Because mental health matters, | am confident that the new Act
will represent the significant step forward sought by many in the community. These reforms aim to bring
about positive change for people with a mental iliness, as well as their carers and families. They also aim
to support the mental health workforce in delivering effective treatment in a manner that respects and
protects human rights.

Ll

The Hon Lisa Neville MP
Minister for Mental Health
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The need for change

As described in the Consultation paper, when it was introduced in 1986, the Mental Health Act
(the Act) led reform of Australian mental health legislation. Since then, unprecedented changes
have occurred in the way that mental health services are delivered. This period has also seen
significant developments in international and local human rights law, in particular, the introduction
of the Victorian Charter of Human Rights and Responsibilities (the Charter) and ratification of the
United Nations Convention on the Rights of Persons with Disabilities (Disabilities Convention).

Despite targeted amendments in response to practice issues over time, the Act is the oldest mental
health law in Australia and is no longer entirely in step with contemporary approaches to the care
and treatment of people with a mental illness.

Following the release of the Consultation paper in December 2008, extensive consultations were
conducted by the Community Consultation Panel (the panel) over a number of months. This process
included 14 public forums held in metropolitan and regional centres. In addition, 219 submissions
were received from a wide range of organisations as well as many individuals.

The consultation process revealed the community’s strong desire for a new Act. There has been
a clear shift in community expectations regarding human rights and recognition of the need for
robust safeguards to protect human rights, particularly in relation to involuntary treatment.

Improving compliance with legislative provisions and ensuring enforcement where provisions are
breached was also a key issue raised during the review consultation process.

The community also expressed the view that the legislative framework should better facilitate: more
active engagement of people in decision making; a focus on recovery; holistic treatment planning
that recognises the important role of carers; and collaboration between a range of service providers.

The community is seeking significant change in relation to mental health law in Victoria. The
government appreciates the panel’s invaluable contribution to the review and accepts the broad
thrust of the panel’s findings in its Community consultation report. The government is keen to see
a new Act that underpins the provision of effective treatment for people with a mental illness,
consistent with Victoria’s human rights obligations.

The following is an overview of the government’s objectives and broad proposals for reform at this
stage of the process. It is not intended to be a comprehensive list of what (even in broad terms) a
new Act will incorporate but is intended to outline the approach to be taken to key issues discussed
during community consultations. It should be noted that a number of areas of reform require further
development and consultation with the community. This is critical to ensure that the new Act is
practical and effective.
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Overview of reform proposals

Modernising the law

The government agrees that the objects and principles of the new Act need to be modernised in
line with the key outcomes sought by the community. These include: the promotion of voluntary
treatment; supported decision making and carer involvement; the protection of human rights; and
a recovery focus. There should also be greater recognition of specific needs in the objects and
principles of the new Act.

While seeking to minimise its use, the government will retain involuntary treatment, accompanied by
more robust safeguards to protect human rights. In particular, any limitations on human rights should
be the least restrictive in the circumstances.

The government supports a shift away from a substitute decision-making model. This shift is
designed to ensure that people with a mental illness are supported to make their own decisions
wherever possible.

The government also believes that inclusion of codes of practice may offer an effective way to improve
understanding of and compliance with the new Act.

Modernise Objects and principles to be considered in the new Act may include:
objectsand . oypjicit recognition of the need to protect human rights
principles ) . .
+ the promotion of voluntary treatment and supported decision making
wherever possible
+ an enhanced focus on recovery, including a definition of recovery
+ formal recognition of the important role of carers
« greater recognition of specific needs including those of people receiving
treatment on a voluntary basis, Indigenous people, culturally and linguistically
diverse people, and children and young people, among others. These issues are
discussed further below.
Supported Consistent with contemporary mental health laws in Australia and internationally,
decision and human rights instruments, the new Act will move towards a supported decision
making making model. Such a model is based on a presumption that people subject

to involuntary orders are presumed to have capacity unless it is determined
otherwise. The new Act could provide mechanisms to give effect, wherever
possible, to the person’s wishes and place greater emphasis on respect for their
autonomy. These mechanisms are discussed further below.

Human rights The government recognises the need for the new Act to contain a range of
safeguards to protect the human rights outlined in the charter and the Disabilities
Convention. Involuntary detention and treatment would continue to be used, but
only as a last resort and only for as long as strictly necessary. In order to reflect this
general principle, new criteria for involuntary orders would be introduced and these
are discussed further below.

Codes of The government supports the introduction of powers in the new Act to promulgate
practice codes of practice. Codes of practice will provide practical guidance about the
new Act’s provisions and will help to facilitate compliance. For example, codes
of practice could be developed for treatment planning.
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Minimising use of orders and restrictive interventions

The government acknowledges calls from the community to improve the current safeguards in the
Act that are designed to minimise the use of orders and restrictive interventions. A new framework
is required to significantly increase the rights protections, promote effective treatment and care,
and promote positive relationships between people with a mental iliness and service providers. This
could include:

+ adopting the general principle that involuntary orders should only be used as a last resort
+ reforming and clarifying the criteria for orders

* introducing an assessment period and staged orders scheme with involuntary orders of shorter
duration and a fixed expiry date

* increasing the frequency of external reviews
+ limiting the use of restraint and seclusion as a last resort.

Involuntary The government notes the community view that the new Act should reflect the

orders general principle that involuntary orders should only be used as a last resort.
Legislative reform will clarify and tighten the criteria for involuntary orders. While
this is an area that requires further consultation, revised criteria could, for example,
require the following:

+ the person has a diagnosis of a mental illness (rather than the current Victorian
criterion ‘appears to have a mental illness’)

+ the person’s ability to make decisions about treatment is ‘significantly impaired’
by their mental iliness (rather than the current Victorian criterion ‘has refused or
is unable to consent’)

« treatment is available and will benefit the person

* if treatment is not provided there will be a significant risk to the person or others
(rather than the current criterion that treatment is necessary for the person’s
health or safety, whether to prevent a mental or physical deterioration, or for the
protection of the public)

+ the orderis necessary.

Assessment  The government is keen to explore how an assessment period might operate in
period Victoria. The aim of the assessment period would be to improve responses to
people in crisis or with complex presentations.

This initiative could enable a detailed assessment to occur for people who do
not have a clear diagnosis of a mental illness (in line with the proposed criteria
described above). It would allow the clinician to determine: a person’s health
care needs, whether an involuntary order is necessary to meet those needs, and
whether the person meets the criteria for involuntary orders in the new Act.



Minimising use of orders and restrictive interventions continued

Staged The government appreciates the benefit of introducing a staged orders scheme.
orders Such a scheme would need to be supported by a more robust regime to review
scheme decisions and make orders. Staged orders could include the introduction of orders

with a fixed expiry date. This would result in more frequent review of orders, and
orders of a shorter duration.

In respect of people subject to involuntary orders, a staged orders scheme could
include an early check on the validity of detention. The check could be conducted
by a professional official visitor or alternatively by a single member of the Mental
Health Review Board (the board).

Initial review by the board would desirably occur earlier than the current two-month
period.

In respect of community treatment orders, the staged order scheme could include
earlier initial review by the board, and orders of a shorter duration, triggering more
frequent review. Community treatment orders are discussed further below.

External In the context of the staged orders scheme described above, it is the government’s

review intention to maintain the board. However, the government will seek to make a
number of changes to the board’s processes, composition and powers to improve
its capacity to safeguard rights effectively.

Community Changes to the criteria for community treatment orders are being considered by

treatment the government. In order to address community concerns, the government notes

orders that community treatment orders need to be more specifically tailored, encompass
clear stages and include reciprocal responsibilities.

This area of reform will require further consultation as to detail. However, the
government’s aim is to give effect to the principle that voluntary treatment should
be encouraged wherever possible. In general, shorter durations of community
treatment orders will be encouraged.

Minimising The government agrees with community views that restrictive interventions such

restrictive as mechanical restraint, physical restraint and seclusion should only be used as

interventions  a last resort. Further work will occur in relation to regulating the use of restrictive
interventions, including clarification of the grounds for their use, and enhanced
monitoring and reporting.
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Supported decision making and carer involvement

There are clear benefits in involving people in decision making about their treatment and care, even
when they are subject to involuntary orders. The government supports an approach that enables
people to make their own decisions as far as possible, consistent with human rights principles.

The government also seeks to ensure that carers are formally recognised in the new Act.

The provision of coordinated care is a clear aim of the government’s mental health strategy.
However, the government also recognises the need to protect patient privacy as far as possible,
consistent with the Charter. The government seeks to deliver reforms that will balance these
competing objectives.

Informed
consent

Advance
statements

Nominated
person

Coordinated
care

Second
psychiatric
opinions

Treatment
planning

Rights advice

Consistent with a supported decision making model, people subject to involuntary
orders should be given an opportunity to provide informed consent wherever
possible. This could include a requirement to discuss available treatments and their
side effects, with the aim to improve engagement. However, the government notes
that substitute consent would remain necessary in some circumstances.

The government sees merit in formally recognising advance statements in the new
Act. An advance statement sets out a person’s wishes and preferences for future
treatment and care in the event that the person becomes unable to make such
decisions. Advance statements are an important way to ensure a person’s wishes
are followed as far as possible.

To improve information sharing with carers and families while at the same time
protecting privacy, the new Act could place an onus on services to disclose partic-
ular information to nominated persons and identified carers at particular points.

In order to reflect a person’s wishes wherever possible, the new arrangements
could be supported by advance statements.

Coordinated care could also be facilitated by formally recognising and clarifying the
role of a number of service providers in the new Act. These include, for example,
psychiatric disability rehabilitation and support services and general practitioners.

The government notes community support forimproved access to second
psychiatric opinions. Second psychiatric opinions can be an important element
of supported decision making. The government will explore ways to make second
psychiatric opinions a more integral part of decision making in certain specific
situations, as well as clarifying their status.

Effective treatment planning is critical, particularly in the context of a shift
towards supported decision making and a more holistic approach to treatment
and care. The new Act and codes of practice will promote treatment planning
that encompasses recovery, an increased emphasis on continuity of care and
engagement to better reflect the person’s wishes.

The government is seeking to ensure that all people who are receiving treatment

and care have a better understanding of their rights and how to exercise them. This
could be achieved through the introduction of more robust processes in relation to
the ongoing provision of rights advice as a standard part of the treatment episode.
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Monitoring and promoting care, wellbeing and rights

Independent processes to monitor the care, wellbeing and rights of people receiving treatment
under the Act are an important safeguard. They can also help to enhance compliance with legislative
requirements.

To that end, the government will explore ways to build in a monitoring role, in combination with an
early check on the legality of detention. The role of the Chief Psychiatrist also needs to be clarified
and enhanced.

The government acknowledges the need to improve complaints mechanisms. The aim of these
reforms would be to improve the system’s transparency and accountability, and encourage
continuous service improvement.

The government also notes community opinion that further safeguards are required in relation to
invasive treatments such as electroconvulsive therapy (ECT) and these will be considered further.

Monitoring In respect of monitoring the care, wellbeing and rights of people receiving
treatment, treatment under the new Act, reforms being considered include an official visitors
care and scheme that, in addition to conducting an initial check where a person is made
wellbeing subject to an involuntary order, could monitor compliance with the Act and assist

people to understand and exercise their rights and make complaints.

Other reforms could include mechanisms to ensure swift action and foster service
improvement where there are breaches of the new Act, particularly in relation

to deaths and serious incidents, and publication of reports to drive service
improvements.

Complaints The government recognises that complaints processes could be improved and
integrated. It is important that the new system also includes linkages to service
improvement. The government will explore whether particular kinds of complaints
would best be handled by a complaints commissioner with appropriate powers
either distinct from or attached to, the Health Services Commissioner.

Clinical The government supports enhancing the existing clinical leadership functions

leadership of the Chief Psychiatrist, as well as its critical role in rapidly resolving treatment
concerns (forinvoluntary and voluntary patients) and delivering systemic service
improvement.

Strengthening the role of the Chief Psychiatrist and increasing its transparency
and reporting requirements will also enhance its public profile and effectiveness
in improving accountability across the sector.

ECT In light of strong community views in relation to ECT and developments in other
jurisdictions, the government will consider introducing safeguards in relation to the
use of ECT. This could include the establishment of mandatory safeguards before
ECTis performed and a prohibition on the use of ECT where a person has capacity
to consent but refuses.




m :
1]
s

Y .AW fﬁ Government response to the Community consultation report 7

Improving responsiveness to specific needs

The principles of treatment and care in the current Act include consideration of age-related, gender-
related, religious, cultural, language and other special needs.

The government recognises that in light of the Charter, further specific protections may need to be
included in the new Act. Children and young people are of particular concern in this respect.

Children and
young people

People
receiving
treatment

on a voluntary
basis

Indigenous
people

Other
specific
needs

Specific protections for children and young people will be explored. These may
include:

+ additional oversight and external review where parents and guardians consent
to treatment on behalf of children

+ adopting best interests principles in relation to decision making

« clarifying the circumstances where a child is presumed to have capacity
to consent

+ prohibiting or prescribing the use of some treatments, such as ECT.

The new Act could improve safeguards for people receiving treatment on a
voluntary basis in respect of continuity of care, rights advice, treatment planning
processes, and monitoring wellbeing. People receiving treatment on a voluntary
basis should be afforded many of the safeguards that are provided for people
subject to involuntary orders.

The specific needs of Indigenous people could be formally recognised in the new
Act, including the need for culturally sensitive practices.

The specific needs of a number of other people could be recognised in the new
Act, including women, aged people, culturally and linguistically diverse people
and people with complex diagnoses and dual disabilities.

Guiding principles could be introduced to clarify the way in which the new Act
will require the specific needs of particular people to be addressed.






